
16 Radwaste Solutions May/June 2001

By Alan Pasternak

hen I presented the Mon-
day luncheon address at
the recent 2001 Waste
Management Symposium

[from which this article is adapted], I
remarked that I had been asked, as
keynoter, to “energize” the audience.
But, I said, I’m from California, and
we have no energy to spare.

Not surprisingly, there are many
parallels between California’s electric-
ity crisis and the lack of safe, assured
disposal of LLRW. One such parallel
deals with a question that applies to
both energy and radioactive waste
disposal: Will controversial infra-
structure be built in advance of a
foreseeable crisis?

In the case of electricity, California
failed to develop the necessary infra-
structure. Policies put in place 25 years
ago left California unprepared for a
restructured deregulated electricity
market. California does not have
enough electric generating capacity to
create a competitive market and re-
lies on other states for 25 percent of
its kilowatt-hours (electric energy).

California’s leading historian and state
librarian, Kevin Starr, recently noted
that in the 1970s and 1980s California
politics “demonized” nuclear energy.

As a result of its antinuclear poli-
tics, California’s policy for years has
been to rely on other states for both
electricity and radioactive waste dis-
posal. In 1976, the California legisla-
ture passed, and Gov. Jerry Brown
signed into law, a moratorium on the
construction of new nuclear power
plants within the state. Just a few years
later, however, another law was passed
that facilitated investment in Arizona’s
Palo Verde Nuclear Generating Station
by California’s municipal utilities. The
Los Angeles Times supported both the
California moratorium and, a few years
later, investment in Palo Verde. The
Times argued that reliance on the Ari-
zona nuclear project would improve
air quality in the Los Angeles basin.
What hypocrisy!

LLRW Disposal:
The Current Situation

Twenty years after enactment of the
federal Low-Level Radioactive Waste
Policy Act (LLRWPA), only 14 states
have assured access to LLRW disposal
facilities. Only the 11 states of the

Northwest and Rocky Mountain Com-
pacts (which use the Richland, Wash.,
disposal facility operated by US Ecol-
ogy) and the three states of the Atlan-
tic Compact (which use the Barnwell,
S.C., disposal facility) enjoy assured
long-term access to LLRW disposal
facilities. The other 36 states rely on
Barnwell, which is phasing out as a
national facility, and the Envirocare of
Utah facility, which is licensed to dis-
pose of some Class A LLRW.
Envirocare has applied for a license
to dispose of Classes B and C waste.
Given the reality of the Barnwell
phaseout pursuant to South Carolina
law, under the best-case circumstance
(i.e., Envirocare gets its B and C li-
cense), 36 states will be dependent
on just one state, Utah, for disposal of
LLRW. This is a politically unstable situ-
ation worse than that of 1979 when
all 50 states depended on only three
states—the situation that originally led
to passage of the federal LLRWPA.

Science under Siege

Safe disposal of radioactive waste
is not unique in experiencing oppo-
sition based on fear and politics from
groups professing to support envi-
ronmental protection, animal rights,

Twenty years after enactment of the federal Low-Level
Radioactive Waste Policy Act, only 14 states have
assured access to LLRW disposal facilities. Have you
ever wondered why?

The Politics of
Low-Level Radioactive
Waste Disposal
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and environmental justice goals.
Other examples are opposition to
nuclear energy, opposition to the use
of radioactive materials in all their ap-
plications, opposition to safe disposal
of high-level nuclear waste and spent
reactor fuel, and opposition to medi-
cal and agricultural applications of
biotechnology. I recall a recent ad in
the New York Times with a banner
lead, “Biotech Equals Hunger.”

Opposition Themes

During the effort to establish a
safe, reliable LLRW disposal facility
in California, the California Radioac-
tive Materials Management Forum (Cal
Rad) has observed several themes repeat-
edly used by opponents.

❖ Separation of waste by institutional
pedigree rather than by hazard as
required by regulations of the U.S.
Nuclear Regulatory Commission. It’s
a divide-and-conquer approach in
which opponents try to play off one
group of radioactive materials users
against another. Note that the U.S.
Department of Energy’s data that
show as much long-lived radioactive
carbon-14 is sent to the Barnwell dis-
posal facility by industries (primarily
biotech) as by electric utilities with
nuclear power plants.

One of California’s leading biotech
associations, BIOCOM of San Diego,
opposes, on economic grounds, this
classification and separation of wastes
by source. “Once developed, the
California Ward Valley site must be
economically practicable to dispose
of the LLRW generated by the emerg-
ing biotechnology industry. To this
end the site must also be licensed to
receive LLRW from other sources,
such as the utility industry. Without
their waste volume to offset the cost
of the Ward Valley site, the site will
not be economically feasible to con-
struct and operate.”
❖ Interim storage forever: The proposal
for “assured isolation” is a technical “so-
lution” that is inferior to advanced near-

surface disposal as provided in NRC
regulations. The DOE’s inspector gen-
eral, in a formal audit, criticized the
Idaho National Engineering and Envi-
ronmental Laboratory study of  assured
isolation because it is really storage and
not disposal as required by the LLRWPA.
❖ The so-called precautionary prin-
ciple: Don’t do anything unless you
are 100 percent certain that it is 100
percent safe. But remember the
words of James Watson, 1962 Nobel
Prize winner in medicine: “Never put
off doing something useful for fear
of evil that may never arrive.”
❖ Inferior designs: Opponents criticize
the design of the Ward Valley facility
because, pursuant to NRC require-
ments, it does not incorporate trench
liners. (Opponents never mention the
requirement that wastes be contain-
erized.) Interestingly enough, in 1990
the NRC specifically cautioned Cali-
fornia regulators against the use of lin-
ers because they degrade the safety
of disposal units.

Litigation as a Solution

Litigation may resolve the current im-

passe and restore the viability of the
LLRWPA. Lawsuits are pending in three
compact regions. The Southeast Com-
pact Commission has sued the state of
North Carolina for failure to perform its
duties as the compact’s host state. Simi-
larly, the Central States Compact Com-
mission and utilities are suing the state
of Nebraska. In a preliminary opinion,
a federal district court judge has already
said that there is evidence that Nebraska
has acted in bad faith in denying a per-
mit for an LLRW disposal facility. And
in California, the state’s licensee, US Ecol-
ogy, is suing the state for failure to pur-
sue acquisition of the federally owned
Ward Valley site. US Ecology is seeking
recovery of its costs to develop the pro-
posed Ward Valley facility and an order
from the court directing the governor
and the California Department of Health
Services to pursue purchase of federal
lands in Ward Valley from the U.S. Bu-
reau of Land Management. Underlying
these suits is the legal concept that com-
pacts are contracts and host states can-
not simply walk away from their statu-
tory and contractual obligations.

Politics and Ward Valley

California’s proposed Ward Valley
LLRW disposal facility is supported by
a huge administrative record, a joint
federal-state Environmental Impact
Statement/Report (EIS/EIR), a favorable
federal Supplemental Environmental
Impact Statement requested by then
Interior Secretary Bruce Babbitt, a li-
cense issued by the California Depart-
ment of Health Services, a favorable
review conducted by a panel appointed
by the National Academy of Sciences
(NAS) at the request of Secretary Bab-
bitt, and rulings by California courts
upholding decisions to issue the license
and certify the EIR. Nevertheless, the
Ward Valley project, the only compact
disposal project to receive a license
since enactment of the LLRWPA, has
not been completed. Beginning when
it took office in January 1993, the
Clinton administration stalled the
transfer of federal lands in Ward
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Valley to the state of California.
There is a strong hint of the influ-

ence of campaign contributions in po-
liticizing the Ward Valley issue. Oppo-
sition has been led by a group formed
in 1991 specifically to oppose Ward
Valley and composed of heavy politi-
cal contributors, among them celebri-
ties in the entertainment industry.

There is convincing documentation
that political calculation, not safety
concerns, motivated the Clinton White
House to block the Southwestern
Compact’s proposed regional disposal
facility, even when Interior was pre-
pared to approve it. In 1997, while
Pete Wilson was governor of Califor-
nia, the state and US Ecology sued
the Interior Department, requesting
the federal courts to direct a sale of
the requested lands in the remote, arid
Ward Valley. Discovery in this litiga-
tion produced some interesting docu-

ments. On December 21, 1995, White
House Council on Environmental
Quality’s (CEQ’s) chief staffer, Tom
Jensen, wrote in an e-mail to other
CEQ staffers the following:

Interior Department officials,
relying on the NAS analysis and
recommendations, believe that
the [Ward Valley] site can be op-
erated and used with complete
safety. Interior would like very
much to move ahead with trans-
fer and put the Ward Valley con-
flict behind the administration.
That said, they believe that, as a
political matter, the administration
simply cannot of its own volition
agree to hand the site over in
exchange for a check and an un-
popular governor’s promise to do
the right thing. [Emphasis added.]

This occurred despite Secretary
Babbitt’s statement following release
of the NAS report: “I’ve never felt that
being an environmentalist means say-
ing ‘no’ to necessity. The National
Academy of Sciences says it’s safe,
so I’m prepared to go ahead with it.”
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(As reported in The San Francisco
Chronicle, May 5, 1995.)

Another interesting document was
obtained and made public by Sen.
Frank Murkowski (R-Alaska), chairman
of the Senate Energy and Natural Re-
sources Committee. In a memo to Sec-
retary Babbitt dated February 21, 1996,
Deputy Interior Secretary John
Garamendi wrote: “Attached are the
Ward Valley clips. We have taken the
high ground. Wilson is the venal toady
of special interests (radiation business).
I do not think Green Peace [sic] will
bother you any longer. I will maintain
a heavy PR campaign until the issue is
firmly won.”

Deputy Secretary Garamendi did
maintain his heavy PR campaign
against Ward Valley and was severely
criticized by NRC Chair Shirley Jack-
son in a letter to Secretary Babbitt
dated July 22, 1997. Jackson noted that

Garamendi had criticized the defini-
tion of LLRW, which is a matter of stat-
ute. She also accused him of incor-
rectly ascribing to the NRC and DOE

statistics on LLRW that were actually
generated by an antinuclear group.

The NRC letter followed by one
week a General Accounting Office re-
port that criticized the federal
government’s handling of the Ward Val-
ley land transfer. (“Radioactive Waste:
Interior’s Continuing Review of the Pro-
posed Transfer of the Ward Valley Waste
Site,” RCED-97-184, July 15, 1997.)

Study and Stall

Study and stall is a tactic employed
by states as well as the federal gov-
ernment. An example is the work of
the California State Advisory Group
on Low-Level Waste Disposal con-
vened by Gov. Davis in 1999 to study
alternatives for disposal of the state’s
LLRW consistent with federal law.
Over the six-and-a-half-month study,



the group took all important issues “off
the table”—(a) Ward Valley, (b)
California’s responsibility to the South-
western Compact (Arizona, California,
North Dakota, South Dakota), (c) all
alternative sites to Ward Valley, and,
finally, (d) disposal of wastes—in fa-
vor of indefinite storage of wastes.
Removal of at least two of these items
from the study—consideration of
California’s compact obligations and
the Ward Valley site—were clearly the
result of political interference in this
supposedly independent study.

Ongoing Politicization

Ongoing politicization is evident in
a bill introduced in the California leg-
islature this past February. It incorpo-
rates the opponents’ desire to classify

wastes by institutional pedigree rather
than by hazard and to ban disposal
according to the current federal and
state regulatory framework. The South-
western Compact Commission is on
record as being in opposition.

Will We Ever See
Full Implementation of

the LLRWPA?

Three recent developments offer
hope that the federal LLRWPA and
the compact laws may yet be faith-
fully implemented.
1. Ongoing litigation: The courts may
hold reluctant state governments to
their statutory and contractual obli-
gations pursuant to the compacts
their legislatures have ratified.
2. The new administration: The Bush

administration does not share the anti–
nuclear technology biases of its prede-
cessor. It is therefore more likely to fol-
low science and law and cooperate
with state and compact efforts to de-
velop new LLRW disposal capacity.

3. The lesson of California’s electric-
ity crisis: The consequences of fail-
ure to take responsibility for timely
development of new infrastructure
may teach a salutary lesson.

Our future with safe, assured dis-
posal of LLRW depends on political
will at all levels of government. ■

Alan Pasternak is technical direc-
tor of the California Radioactive Ma-
terials Management Forum. This ar-
ticle is derived from a luncheon address
given at the 2001 Waste Management
Symposium, held February 25–March
1 in Tucson, Ariz.
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